





Further, CHS fails to cite SDCL 15-17-523, which allows a Court to limit the taxation of
costs and disbursements in the interests of justice. See Hewitt v. Felderman, 2013 SD 91, § 30,
841 N.W.2d 258, 266 (holding that “A court is not required to grant recovery for disbursements
simply because a party has achieved the status of a prevailing party. While SDCL 15-17-37
grants no discretion, SDCL 15-17-52 allows a court to ‘limit the taxation of disbursements in
the interests of justice.” This statute grants discretion to deny recovery of disbursements even
though SDCL 15-17-37 does not. (internal citations omitted). . . Felderman has failed to carry
her burden of convincing this Court that the trial court’s order was not ‘in the interests of
justice,” and thereby an abuse of discretion. We conclude the trial court did not abuse its
discretion and we affirm the trial court’s denial of costs and disbursements.”).

By threatening the cost of this litigation, CHS is simply trying to mislead the PUC and
discourage you from going forward. The reality of their correspondence should tell the PUC that
CHS has real concerns about their liability with respect to this potential claim.

As to questions regarding the perfected security interest potentially held by Great
Western Bank in the proceeds of a receivership by the PUC, pursuant to SDCL 57A-9-204*, a
creditor may not take a security interest in a commercial tort claim prior to the existence of the
claim. See Comment 4° to SDCL 57A-9-2014. Great Western Bank would not hold a perfected
security interest in the proceeds of a receivership that would be prosecuted by the PUC against
CHS. There will be claims that sound in tort against CHS which arise from the relationship with
H & I Grain. Under SDCL 57A-9-108(e), a general description is not sufficient, a creditor
would have to describe the tort specifically, and that would not happen unless the claim existed
at the time the creditor took the lien and perfected by filing a financing statement.

3 SDCL 15-17-52 Limit of taxation of disbursements.
The court may limit the taxation of disbursements in the interest of justice.

4 SDCL 57A-9-204 Interest in after-acquired collateral.
(a) Except as otherwise provided in subsection (b), a security agreement may create or provide
for a security interest in after-acquired collateral.
(b) A security interest does not attach under a term constituting an after-acquired property clause
to:
(1) Consumer goods, other than an accession when given as additional security, unless the
debtor acquires rights in them within 10 days after the secured party gives value; or
(2) A commercial tort claim.
(c) A security agreement may provide that collateral secures, or that accounts, chattel paper,
payment intangibles, or promissory notes are sold in connection with, future advances or other
value, whether or not the advances or value are given pursuant to commitment.
5 Uniform Commercial Code Comment 4. Commercial Tort Claims. Subsection (b)(2)
provides that an after-acquired property clause in a security agreement does not reach future
commercial tort claims. In order for a security interest in a tort claim to attach, the claim must be
in existence when the security agreement is authenticated. In addition, the security agreement

must describe the tort claim with greater specificity than simply “all tort claims.” See Section 9-
108(e).



I have attached the legal authority I have cited for the convenience of the Commissioners
and the PUC staff counsel.

The producers have suffered significant and consequential losses due to the insolvency of
H & I Grain of Hetland, Inc.; and a receivership by the Commission is the last and only remedy
available to the producers. The Commission is respectfully urged to consider the grain sellers’
Petition to Appoint South Dakota Public Utilities Commission as Receiver and take actions to
recover on behalf of the producers.

Thank you.
Sincerely,
WILKINSON & SCHUMACHER
LAW PROF. L.L.C. ;
- Gary W. %humacher
GWS:lk
Enclosures
cc: Adam de Hueck (via email only with enclosures)

Kristen Edwards (via email only with enclosures)

Jesse Linebaugh (via email only with enclosures)

Donald M. McCarty (via email only with enclosure)

Paul H. Linde (via email only with enclosures)

Mark V. Meierhenry and Clint Sargent (via email only with enclosures)



